United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






Court of Appeals of the District of Columbia 

' 

i 

j 

APRIL TERM, 1931 


NIAGARA METAL WEATHER STRIP COMPANY, 
A CORPORATION, APPELLANT, 


THE VALLEY VISTA APARTMENT HOUSE COM¬ 
PANY, INCORPORATED, GARNISHEE, AND THE 
NORTH CAPITOL SAVINGS BANK, GARNISHEE. 


APPEAL FROM THE SUPREME COURT 0F THE DISTRICT OF 

COLUMBIA. 


FILED JULY 10,1931| 


PRINTED AUGUST 18, 1931 


W* •< v' 

* T t * 









Court of Appeals of the District of Columbia 

APRIL TERM, 1931 

No. 5442 


NIAGARA METAL WEATHER STRIP COMPANY, 
A CORPORATION, APPELLANT, 

vs . 

THE VALLEY VISTA APARTMENT HOUSE COM- 
PANY, INCORPORATED, GARNISHEE, AND THE 
NORTH CAPITOL SAVINGS BANK, GARNISHEE, 
APPELLEES, 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 


Caption . a 1 

Memoranda . 1 1 

Judgment of condemnation. 2 2 

Joinder of issue.... 2 2 

Joinder of issue.... 3 3 

Stipulation . 3 3 

Findings of fact... 3 3 

Judgment ordered; judgment, &c. 5 5 

Appeals noted. 6 5 

Memoranda: Undertaking on appeal approved and filed; 

proposed bill of exceptions filed. 6 6 

Assignment of errors. 7 6 

Order making bill of exceptions part of record. 8 7 

Designation of record. 8 7 

Clerk’s certificate. 10 S 

Bill of exceptions. 11 9 

Testimony of John E. Harris. 11 9 

William S. Phillips. 14 12 

Mr. Michael. 15 13 

Finding of facts. 17 14 


Judd & Detweiler (Inc.), Printers, Washington, D. C., July 17, 1931. 






















I 


Court of Appeals of the District of Columbia 

J 

No. 5442. 

Niagara Metal Weather Strip Company, a Corporation, 

Appellant, 

vs. 

The Valley Vista Apartment House Company, 
Incorporated, Garnishee, et al. 

i 

a Supreme Court of the District of Columbia. 

At Law. 

No. 75489. ! 

i 

Niagara Metal Weather Strip Company, a Corporation, 

Plaintiff, 

vs. 

John E. Harris, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Cou^t of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

J 

1 In the Supreme Court of the District of Columbia. 

j 

At Law. 

No. 75489. | 

Niagara Metal Weather Strip Company, a Corporation, 

Plaintiff, 

i 

vs. 

i 

John E. Harris, Defendant. 

I 

Memoranda . 

May 29, 1928.—Declaration filed. I 

Garnishments issued to William S. Phillips and Company, 
North Capitol Savings Bank and Theodore Michael. 

1—5442a ! 
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June 12, 1928.—Answers to Interrogatories in Attach¬ 
ment returned by Valley Vista Apartment House Co., by 
Wm. S. Phillips. 

June 22, 1928.—Answers to Interrogatories in Attach¬ 
ment returned by North Capitol Savings Bank. 

June 28, 1928.—Judgment against defendant, John E. 
Harris, in the sum of $1699.44, with interest from March 1, 
1928 and costs. 

2 Supreme Court of the District of Columbia. 

Monday, July 9, 1928. 

Session resumed pursuant to adjournment, Mr. Justice 
Bailey, presiding. 

Come now the parties hereto by their respective attor¬ 
neys of record, and the Garnishees of said defendant as or¬ 
dered herein on the 5th day of July, 1928, and thereupon 
an oral examination of said Garnishees is had. Whereupon 
plaintiff prays judgment of condemnation against certain 
credits of the defendant attached bv the Marshal in the 
hands of the North Capitol Savings Bank, on the 29th day 
of June, 1928, and it appearing to the Court from the testi- 
monv of Theodore Michael, President of said Garnishee 
Bank that it is indebted to the defendant in the amount of 
$48.01, and no cause being shown to the contrary, it is con¬ 
sidered that the said credits of $48.01, consisting in part 
of certain credits so attached as aforesaid, be, and the same 
is hereby, condemned in the hands of said Garnishee Bank, 
toward the satisfaction of plaintiff’s recovery herein afore¬ 
said, and have execution thereof. 

Joinder of Issue. 

Filed September 28, 1928. 
####*** 

Now comes the plaintiff through its attorney, Arthur G. 
Lambert, and joins issue with the garnishee, North Capitol 
Savings Bank on the answer filed by said garnishee in the 
above entitled matter. 

ARTHUR G. LAMBERT, 

Attorney for Plaintiff. 



I 


VALLEY VISTA APARTMENT HOUSE CO. ! 3 

j 

| 

3 Joinder of Issue. j 

Filed March 21, 1929. j 

# * * # * * • 

j 

Now comes the plaintiff through its attorney, Arthur G. 
Lambert, and joins issue with the garnishee, The Valley 
Vista Apartment House, Incorporated on the answer filed 
by said garnishee in the above entitled matter. j 

ARTHUR G. LAMBERT, 

Attorney for Plaintiff. 

i 

Stipulation. 

i 

Filed December 17, 1930. j 

* * # * * # j • 


It is hereby stipulated and agreed by and between coun¬ 
sel for plaintiff and counsel representing all the defendants 
that they are willing to waive their right to a trial of the 
issues involved herein by a jury, and hereby signify and 
elect to present this cause to his Honor holdiiig Circuit 
Court, sitting without a jury. 

ARTHUR G. LAMBERT, 

Attorney for Plaintiff. 
MILTON D. CAMPBELL, 
Attorney for Garnishees, Valley Vista Apartment 
House, Inc., William S. Phillips <& Co., North 
Capitol Savings Bank, Theodore P. Michael. 

WM. E. RICHARDSON, 
Attorney for Garnishee Henry P. Giddings. 

j 

Findings of Fact. 

Filed April 21, 1931. j 

* # * « * * i • 

I find that Harris furnished the weather! stripping 
4 and screens under contracts with the Valley Vista 
Apartment House, Inc., by which he was to receive 
$3360.00 for the screens, and $1325.00 for the weather strips, 
or a total of $4685.00, and that the understanding was that 
he was to be paid this amount in cash. I cannot find upon 
the evidence that he ever agreed to take second trust notes 
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upon the apartment house by way of payment or that he 
knew that any second trust notes had been set apart for 
him or treated as set aside for him or held for his benefit. 
I find that the loaning to Harris by the bank of the amounts 
recommended by the president of the apartment house cor¬ 
poration amounted as between Harris and that corporation 
to a payment pro tanto of what he had earned under his 
contracts and that so far as the loans are concerned he is 
chargeable as between him and the apartment house cor¬ 
poration only to the extent of the money which he actually 
received, which counsel agree was $3697.00. To this of 
course must be added the $657.00 paid him by way of check. 
The total amount he has received upon his contract is thus 
$4354.00. The amount he was entitled to receive less the 
amount actually received is $331.00 and this amount the 
Valley Vista Apartment House, Inc., owed Harris when it 
was garnisheed. I do not find that William S. Phillips & 
Co., owed Harris anything. The same is true of Theodore 
Michael, and it is also true of the North Capitol Savings 
Bank because as between Harris and the bank he owed 
these notes and at the time when he was garnisheed they 
were outstanding against him. Even the balance in his 
checking account in the bank is not to be held by virtue of 
the garnishment proceedings in view of the state of the 
financial dealings between Harris and the bank. The plain¬ 
tiff cannot hold the bank as garnishee upon the theory that 
the bank held the second trust notes as collateral for 
5 Harris’ notes and that the second trust notes were 
of more value than the amount of Harris’ indebted¬ 
ness to the bank because as previously seated in these find¬ 
ings Harris had no interest in the second trust notes no mat¬ 
ter how the bank may have understood or treated them. 

This I think disposes of the contentions of the parties, 
and they will be able to agree upon the proper entries to 
be made. This statement of the conclusions of the court is 
being furnished the counsel in order that they may under¬ 
stand the view taken of the evidence by the court. 

WENDELL P. STAFFORD, 

Justice. 
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j 

Supreme Court of the District of Columbia. 

! 

Tuesday, April '21, 1931. 

Sessions resumed pursuant to adjournments, j 

Hon. Wendell P. Stafford, Jennings Bailey, j James M. 
Proctor, Justices, presiding. 

# * # # * # # 

! 

| 

This cause having been heretofore heard by! the Court 
upon the stipulation filed herein waiving a jury trial, and 
upon the issue joined with each of the respective garnishees 
herein, and said cause having been duly arguejl and sub¬ 
mitted to the Court, and the Court having this day filed its 
findings of fact judgment is accordingly ordered. 

Wherefore, it is considered that plaintiff recover of The 
Valley Vista Apartment House Company, Incorporated, the 
sum of Three Hundred Thirty-one Dollars ($331.00) with 
interest thereon from the 29th day of May, 1928, together 
with costs of this garnishment proceeding to be taxed by 
the clerk and execution thereof be had. 

6 Further, it is ordered that William S. Phillips 

Company, The North Capitol Savings Bank, Theo¬ 
dore Michael and Harry P. Giddings, garnishees j herein, be, 
and the same are hereby each and severally discharged and 
for naught held. 

Wherefore, it is considered that plaintiff take nothing by 
this action as to said garnishees, that said garnishees go 
hence without day, be for nothing held and recover of plain¬ 
tiff their costs of defense in this garnishment proceeding to 
be taxed by the clerk and execution thereof be hhd. 

From the foregoing judgment against the Valley Vista 
Apartment House Company, garnishee, the plaintiff and 
garnishee, by their respective attorneys of record, in open 
court, note an appeal to the Court of Appeals of this Dis¬ 
trict. 

From the foregoing judgment discharging The North 
Capitol Savings Bank, garnishee, the plaintiff, j by its at¬ 
torney of record, in open Court, notes an appeal to the 
Court of Appeals of this District; whereupon, anj undertak¬ 
ing to act as a cost bond is hereby fixed in the sum of One 

i 

i 

i 

i 
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Hundred Dollars ($100.00) with leave to deposit Fifty Dol¬ 
lars ($50.00) cash with the clerk in lieu thereof. 

STAFFORD, 

Justice. 


Memoranda. 

May 5, 1931.—Undertaking on Appeal approved and 
filed. 

Proposed Bill of Exceptions filed. 

7 Assignment of Errors. 

Filed May 26, 1931. 

*#**«## 

The Court erred: 

1. In holding on the facts found by the Court that the 
loans to Harris by the North Capitol Savings Bank 
amounted as between Harris and the Valley Vista Apart¬ 
ment House, Inc. to a payment pro tanto of what he had 
earned under his contracts. 

2. In holding on the facts found by the Court that Harris 
was paid for his work on the Valley Vista Apartment House 
Inc’s, property, except for the sum of $331.00 by the money 
which he actually received as loans from the North Capitol 
Savings Bank plus the sum of $657.00 received direct from 
the Valley Vista Apartment House, Inc. 

3. In holding on the facts found that as between Harris 
and the Valley Vista Apartment House, Inc. that the moneys 
received by Harris from the North Capitol Savings Bank 
were payments pro tanto of the money due Harris for work 
done on Valley Vista Apartment House Inc.’s property and 
at the same time as between Harris and the North Capitol 
Savings Bank the same moneys were loans to Harris from 
the Bank which he was obliged to repay. 

4. In holding on the facts found by the Court that the 
North Capitol Savings Bank was not indebted to Harris at 
the time of the service of the garnishment upon that institu¬ 
tion. 

5. In holding on the facts found by the Court that the 
balance in Harris’ checking account at the North Capitol 
Savings Bank on May 29,1928 was not to be held by virtue 
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of the attachment levied on the North Capitol Savings Bank 
on the above named date. 

6. In failing to hold on the facts found by the Court, that 

the North Capitol Savings Bank was not liable to the 
8 plaintiff for the additional moneys advanced him 
after May 29, 1928 and prior to the discharge of the 
attachment. 

7. In not entering Judgment in accord with the “Find¬ 
ings of Fact. ’ ’ 

ARTHUR G. LAMBERT, 
WALTER J. CASEY, 

Attorneys for Plaintiff. 

i 

i 

i 

Supreme Court of the District of Columbia. 

i 

Wednesday, June|24, 1931. 

j 

Sessions resumed pursuant to adjournments. | 

Hon. Chief Justice Alfred A. Wheat, Jennings Bailey, 
Joseph W. Cox, James M. Proctor, Justices, presiding. 

# * * # # # l # 

j 

Comes now the parties hereto, by their respective attor¬ 
neys of record, whereupon, the Bill of Exceptions, taken at 
the trial of this cause is submitted, to the court this 24th 
day of June, 1931, and thereupon, is signed and made of 
record, nunc pro tunc. 

WHEAT, 

Chief Justice. 

i 

Designation of Record. 

j 

Filed May 19,1931. j 

# * * # # * i # 


Plaintiff, having perfected an appeal herein tb the Court 
of Appeals of the District of Columbia on the '5th day of 
May, A. D. 1931, hereby requests the Clerk of the Court to 
prepare a transcript of the record on appeal, including 
therein the following papers and proceedings, hamely: 

1. Memo.—Judgment against defendant Johh E. Harris 
in the sum of $1,699.44 on June 28, 1928|. 

9 2. Memo.—Garnishments served on North Capitol 

Savings Bank, and Valley Vista Apartment House, 
Inc. on May 29,1928. 


j 

i 

i 
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3. Memo.—Returns made by garnishees North Capitol 
Savings Bank, and Valley Vista Apartment House, Inc. on 
June 22,1928 and June 12, 1928, respectively. 

4. Memo.—Oral examination of garnishees on July 9, 
1928. 

5. Judgment of condemnation against North Capitol Sav¬ 
ings Bank in the amount of $48.01 entered July 9, 1928. 

6. Joinder of Issue with garnishees North Capitol Sav¬ 
ings Bank on September 28, 1928 and Valley Vista Apart¬ 
ment House, Inc. March 21, 1929. 

7. Stipulation waiving trial by Jury tiled December 17, 

1930. 

8. Findings of Fact by the Court filed April 21, 1931. 

9. Judgment in the sum of $331.00 against Valley Vista 
Apartment House, Inc. and discharge of other garnishees 
April 21, 1931. 

10. Memo.—Appeal noted and bond fixed at $100.00 or a 
cash deposit in lieu thereof, April 21, 1931. 

11. Memo.—Undertaking on appeal approved May 5, 

1931. 

12. Assignment of Errors filed May 26, 1931. 

13. Bill of Exceptions signed and filed. 

14. This Designation of Record. 

ARTHUR G. LAMBERT, 
WALTER J. CASEY, 

Attorneys for Niagara Metal Weather 

Strip Company, Appellant. 

Service of copy of foregoing designation acknowledged 
this 19th day of May, A. D. 1931. 

MILTON D. CAMPBELL, 

Attorney for Appellee . 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 9, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 75489 at Law, wherein Niagara 
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Metal Weather Strip Company, a corporation iis Plaintiff 
and John E. Harris is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe myi name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 8th day of July, 193L j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

j Clerk. 

\ 

11 In the Supreme Court of the District of Columbia. 

i 

At Law. 

i 

No. 75489. | 

i 

i 

Niagara Metal Weather Strip Company, a Corporation. 
37 West Tupper Street, Buffalo, New York, Plaintiff, 

i 

vs. 

i 

John E. Harris, Defendant, and Wm. S. Phillips & Com- 
pany, North Capitol Savings Bank, Theodore Michael, 
Valley Vista Apartment House, Inc., H. P. j Giddings, 
Garnishees. 

i 

Bill of Exceptions. 

i 

j 

Be it remembered, that this cause came on for trial be¬ 
fore the Honorable Wendell P. Stafford, an associate jus¬ 
tice of the Supreme Court of the District of Columbia, with¬ 
out Jury, on the 6th day of February, A. D. 1931. 

Thereupon, and thereafter, the plaintiff, to maintain the 
issues on its part joined, called as a witness John E. Harris, 
formerly the defendant in this cause, who testified as fol¬ 
lows : 

That in the fall of 1927, he had approached William S. 
Phillips president of the Valley Vista Apartmefit House, 
Inc., a corporation with a view to securing certain sub-con¬ 
tracts on a building then being constructed by Valley Vista 
Apartment House, Inc. at Belmont Road and Ashmead 
Place. That on December 5,1927 after considerable negotia¬ 
tions, the Valley Vista Apartment House, Inc. through Wil- 
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liam S. Phillips, awarded two contracts to John E. Harris, 
the one for installation of screens throughout the said build¬ 
ing, for which Harris was to receive the sum of $1,325.00, 
and the other for the installation of weather stripping in 
the same building for $3,360.00 with the understanding that 
Harris was to be paid in cash as the work progressed. That 
shortly thereafter he began performing his work 
12 under these terms, and when the work had progressed 
to a substantial extent, he made a demand on the Val¬ 
ley Vista Apartment House, through its president, William 
S. Phillips for payment of the money then due on account. 
That this was not forthcoming and he was faced with the 
problem of raising the money elsewhere or discontinuing 
the work. At this time Mr. Phillips suggested that he would 
see a Mr. Michael of the North Capitol Savings Bank and 
see if that institution would discount Harris ’ note. The 
following day, February 25, 1928 at Mr. Phillips’ request, 
Harris met Mr. Phillips at the North Capitol Savings Bank 
where Mr. Phillips introduced Harris to Mr. Michael (at 
this time Harris testified he was unaware that Mr. Michael 
was connected in any way with the Valley Vista Apartment 
House, Inc. whereas in fact he was Treasurer of that com¬ 
pany and President of the North Capitol Savings Bank). 
Phillips told Michael that Harris was a good fellow and that 
he was doing some work for the Valley Vista and needed 
some money. Michael then arranged to have the North 
Capitol Savings Bank lend him $400.00 and took in return 
his promissory note, promising to repay the same with six 
percent interest 30 days thereafter to the North Capitol 
Savings Bank or order. No mention was made in Harris’ 
presence either by Phillips or Michael or any one else of any 
collateral to secure his obligation. Shortly after Harris 
borrowed this money, he received a payment on account 
from the apartment house company in the sum of $657.00. 
From time to time thereafter as the work progressed, Harris 
made demands on the Valley Vista Apartment House, Inc. 
through Phillips its president for payments on account. 
Phillips failed to pay the moneys demanded and suggested 
that he borrow additional sums from the North Capitol 
Savings Bank. Due to the pressure of his obligations Harris 
was compelled to secure additional funds from the North 
Capitol Savings Bank and in each instance signed a promis- 
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I 

sory note promising to repay the sums bqrrowed to 

13 the North Capitol Savings Bank in 30 or 60 days after 
date, with interest. None of the said notes prior to 

the date of the garnishment, May 29, 1928 were! collateral 
in form or contained any mention of collateral a! the time 
they were signed, nor was the question of collateral ever 
discussed with Harris by Phillips or Michael or any one 
else. That the first time he had heard of the contention 
that he had secured his loan by second trust notes on the 
Valley Vista was on July 9th at the oral examination of 
garnishees. From time to time when the notes came due 
he was obliged to make new notes and to include in the 
principal sum the interest due on the old note. 

On May 29, 1928, the weather stripping had been com¬ 
pletely installed and the screen work substantially com¬ 
pleted. At this time Harris owed the North Capitol Sav¬ 
ings Bank on outstanding notes the sum of $3,7^4.00. 

That the only money he had received from the Valley 
Vista in payment for the work was $657.00 and;there was 
then due him from the Valley Vista Apartment House, Inc. 
the sum of $4,028.00. 

That on the 4th day of August, 1928, the North Capitol 
Savings Bank lent Harris an additional $300.00 aiid took his 
30 day note for the same. On the 20th of August, 1928, all 
of his notes, with the exception of the $300.00 note above 
mentioned, were consolidated into a single notie and the 
interest due on them included in a new note for the prin¬ 
cipal sum of $3,761.88 due October 19th, 1928. j 

On November 6, 1928, the North Capitol Savings Bank 
wrote John E. Harris as follows: 

“We hold your notes for $302.00 and $3,799.48, dated Au¬ 
gust 4th and 20th and due September 4th and October 19th 
respectively. Since these notes have been called to your at¬ 
tention before and have not been cared for, it is ex- 

14 tremely important that you make arrangements for 
their payment immediately; as it is impossible for 

us to carry them in this manner any longer without turning 
them over to our attorney for collection in full.” ; 

i 

i 

That the Valley Vista Apartment House, Inc. had never 
paid him the balance of $4,028.00 still due on the: work and 
that he still owed the North Capitol Savings Batik the sum 
of $4,024.00 plus interest to date. 
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William S. Phillips, one of the garnishees, was called as 
a witness in his own behalf and as president of the Valley 
Vista Apartment House, Inc. and testified as follows: 

That he had awarded Harris on behalf of his company, 
the Valley Vista Apartment House, Inc. contracts to install 
the screens and weather stripping in Valley Vista Apart¬ 
ment. That he had arranged with Harris to pay him partly 
in notes, secured by a second trust on the Valley Vista Apart¬ 
ment property and partly in cash. That he or the general 
contractor, H. P. Giddings, had paid Harris $657.00 in cash 
on account of this work. At the time Harris gave him an 
estimate on the work he asked Harris if he would accept 
part payment in second trust bonds secured on Valley Vista 
Apartment House. Harris said he could not accept them 
as he would need the money to carry on the work. Phillips 
told Harris that he had arranged with Mr. Michael to loan 
Harris the money with the bonds as collateral security and 
that Harris then said “All right, just so I get the money 
I don't care where it comes from”. On February 25, 1928, 
he took Mr. Harris to the North Capitol Savings Bank and 
introduced him to Mr. Michael and tcld Mr. Michael that 
Harris was doing the screen and weather strip work and 
wanted to get some money. He testified that he had already 
arranged with Mr. Michael to lend Harris the monev and to 
secure the loan with notes secured by a second trust 
15 on the Valley Vista Apartment property. 

That no discussion of security took place in the 
presence of Harris, but that prior to this he had arranged 
the security with Mr. Michael in accord with Harris’ au- 
thorization. That thereafter as the work progressed, Mr. 
Phillips advised Mr. Michael either personally or by ’phone 
how much it would be safe to loan Mr. Harris. That the 
notes secured by the second trust on the Valley Vista Apart¬ 
ment House property were never delivered to Harris, but 
were at all times in the hands of Mr. Michael, the Treasurer 
of the Valley Vista Apartment House Company and the 
President of the Bank. That the contracts called for a pay¬ 
ment for the screen installation of $1,325.00 and for the 
weather stripping $3,360.00, or $4,685.00 in all. That at the 
time of the attachment, $657.00 had been paid in money and 
$4,700.00 worth of second trust notes had been paid the 
bank as security. 
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The garnishees then called Mr. Michael, who testified he 
was president of the North Capitol Savings Bank and 
Treasurer of Valley Vista Apartment House, Inc. j That Mr. 
Phillips had arranged with him to have the North Capitol 
Savings Bank lend Harris money and agreed to Secure the 
same on $4,700 in second trust bonds or notes secured on the 
Valley Vista Apartment House. 

That subsequently in February, 1928, Mr. Phillips and 
Mr. Michael had called on him at the North Capitol Savings 
Bank, a corporation, and he, (Michael,) arranged to have 
the North Capitol Savings Bank lend Harris $400.00, se¬ 
cured by notes, which he understood were in turn secured 
by a second trust on the Valley Vista Apartment House. 
That there was no discussion of the security in the presence 
of Harris at that time, because Mr. Phillips and he had ar¬ 
ranged that at a prior meeting. That he kept him- 
16 self informed about the progress of the work and ar¬ 
ranged for the North Capitol Savings Bailk to lend 
Harris additional amounts from time to time on tjhe Valley 
Vista bonds or notes. That on May 29, 1928, when the at¬ 
tachment was levied against the North Capitoj Savings 
Bank, Harris owed the bank $3,724.00, which included the 
total amount borrowed, together with interest at six per¬ 
cent. At the time of the attachment the weather j stripping 
was substantially completed but three screen doors had to 
be delivered and hung and some of the screens had to be 
painted and adjusted. That as security for the loan to 
Harris he had on hand $4,700.00 of notes secured by said 
second trust on the Valley Vista Apartment property. The 
bank held no other collateral belonging to Harris, j That he 
had intended to make a return of the balance oil Harris’ 
checking account and had written the word ‘ 4 Balance” on 
the return, but had overlooked filling in the amount. That 
the bank kept no record of the collateral on hand to se¬ 
cure Harris’ loans and that he had never taken any of the 
second trust notes and physically separated them:from the 
rest and noted that they were to secure Harris’'debt. A 
number of the sub-contractors working on the Valley Vista 
Apartment House took second trust bonds either in full or 
part payment of their bills and the bonds so taken were 
held at the bank as collateral security for loans made the 
sub-contractor. The collateral form of note signed by 
Harris on August 20, 1928 was the form of collateral note 
used by the bank in 1928. 
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That after the oral examination he thought the matter 
of the garnishment at an end and on August 8, 1928, the 
North Capitol Savings Bank advanced Mr. Harris $300.00 
additional on the same collateral as the work had at that 
time been completed. That thereafter the North Capitol 
Savings Bank had foreclosed against the security for non¬ 
payment and that the sale of this security to himself had 
brought enough to pay Harris ’ indebtedness and no 
17 more. That he was familiar with the letter written 
on November 6th set forth in the plaintiff’s case mak¬ 
ing a demand on Harris for payment and it w’as this indebt¬ 
edness which had been thereafter satisfied by the security. 

Thereupon the defendant rested and the case was sub¬ 
mitted on written agreements and statements of fact and on 
April 21, 1931, the following findings of fact were filed by 
the Court: 

“I find that Harris furnished the weather stripping and 
screens under contracts with the Valley Vista Apartment 
House, Inc., by which he was to receive $3360.00 for the 
screens, and $1325.00 for the weather strips, or a total of 
$4685.00, and that the understanding was that he was to be 
paid this amount in cash. I cannot find upon the evidence 
that he ever agreed to take second trust notes upon the 
apartment house by way of payment or that he knew that 
any second trust notes had been set apart for him or treated 
as set aside for him or held for his benefit. I find that the 
loaning to Harris by the bank of the amounts recommended 
by the president of the apartment house corporation 
amounted as between Harris and that corporation to a pay¬ 
ment pro tanto of what he had earned under his contracts 
and that so far as the loans are concerned he is chargeable 
as between him and the apartment house corporation only 
to the extent of the money which he actually received, 'which 
counsel agree was $3697.00. To this of course must be added 
the $657.00 paid him by way of check. The total amount 
he has received upon his contracts is thus $4354.00. The 
amount he was entitled to receive less the amount actually 
received is $331.00 and this amount the Valley Vista Apart¬ 
ment House, Inc. owed Harris when it was garnisheed. I 
do not find that William S. Phillips & Co., owed Harris any¬ 
thing. The same is true of Theodore Michael, and it is 
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also true of the North Capitol Savings Bank because 
18 as between Harris and the bank he owed them notes 
and at the time when he was garnisheed they were 
outstanding against him. Even the balance in his| checking 
account in the bank is not to be held by virtue of the gar¬ 
nishment proceedings in view of the state of the financial 
dealings between Harris and the bank. The plaintiff can¬ 
not hold the bank as garnishee upon the theory that the 
bank held the second trust notes as collateral for Harris’ 
notes and that the second trust notes were of more value 
than the amount of Harris’ indebtedness to the‘bank be¬ 
cause as previously stated in these findings Harris had no 
interest in the second trust notes no matter how i the bank 
may have understood or treated them. 

This I think disposes of the contentions of the parties, 
and they will be able to agree upon the proper Entries to 
be made. This statement of the conclusions of l^he Court 
is being furnished the counsel in order that they may 
understand the view taken of the evidence by the Court.” 

J i 


To the conclusions of law contained in the above “Find¬ 
ings of Fact” the plaintiff objected in open Court, on the 
grounds that the facts found therein did not support the 
conclusions of the Court and on the facts found the plain¬ 
tiff asked for judgment against the Valley Visth Apart¬ 
ment House, Inc. in the full sum sued upon. The pbjection 
was overruled and the request denied and exceptions duly 
noted. 

And the plaintiff further objected in open Court to the 
“Findings of Fact” of the Court on the ground that they 
failed to contain a finding in accord with the undisputed 
fact shown by the evidence that the North Capitol; Savings 
Bank distributed the sum of $300.00 to John E. Harris 
while his credits were subject to the attachment levied on 
it by the plaintiff on May 29, 1928 and also the j plaintiff 
objected to the Court’s failure to hold the North Capitol 
Savings Bank liable for the sum so distributed. All 
19 the objections were overruled and exceptions duly 


noted. 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
the plaintiff and therefore, and as all of said exceptions 
were duly noted and allowed as aforesaid and duly entered 


i 
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upon the minutes of the Court and because the matters and 
things hereinbefore recited are not matters of record, in 
order to make the same a part of the record herein 'which 
is hereby ordered so that the plaintitf may have its case 
reviewed on appeal, the plaintiff, by its attorneys, moves 
the Court'to sign and seal this, its Bill of Exceptions, to 
have the same force and effect as if each and everyone of 
said exceptions had been separately signed and sealed, 
which motion is granted by the Court; and thereupon the 
plaintiff tenders this, its Bill of Exceptions and requests 
the Court to sign and seal the same, which is accordingly 
done now for then this 24th dav of June A. D. 1931. 

ALFRED A. WHEAT, 

Justice. 

WALTER CASEY, 

ARTHUR G. LAMBERT, 

Attorneys for the Plaintiff. 

MILTON D. CAMPBELL, 

Attorney for the Garnishees, 

North Capitol Savings Bank, 

Valley Vista Apt. House, Inc. 

(Here follows 60-day note, signed by John E. Harris, 

side folio 20.) 

21 [Endorsed:] At Law. No. 75489. Niagara Metal 
Weather Strip Company, a corporation, 37 West 
Tupper Street, Buffalo, N. Y., Plaintiff, vs. John E. Harris, 
Defendant, and Wm. S. Phillips & Company, North Capitol 
Savings Bank, Theodore Michael, Valley Vista Apartment 
House, Inc., H. P. Giddings, Garnishees. Bill of Exceptions. 
M. 84, P. 164. Arthur G. Lambert, Watler J. Casey, Attor¬ 
ney- and Counsellor- at Law, Munsev Building, Washing¬ 
ton, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5442. Niagara Metal Weather Strip Company, a cor¬ 
poration, appellant, vs. The Valley Vista Apartment House 
Company, Incorporated, garnishee, et al. Court of Appeals, 
District of Columbia. Filed Jul. 10, 1931. Henry W. 
Hodges, Clerk. 
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&JL&L&& . Washington, D. C, . AUg-...2Q . > 19 .28 

.SI y„. Aa. y.s. after date, or on demand at the option of the holder, for value received, the undersigned 

promises to pay to..■.or order, at the North Capitol Savings Bank 

the sum of. .T]Q.X.6.S..<2.~ . Dollars, 


with interest at the rate of .. per centum per annum, said interest payable as the holder hereof may demand, having deposited 

herewith and pledged as collateral security for the payment of this and any other liability of the undersigned to the holder hereof, the fol¬ 
lowing property, to wit: 


. 


the market value of which is now $.and it is understood and agreed by the undersigned as follows: 

FIRST. That upon demand by the holder of this note he will, at the absolute option of said holder, either deposit additional collateral security to the satis¬ 
faction of the holder, or pay on account of this note such cash sums as the holder may consider equivalent to any depreciation of said collateral below the value 
above fixed. 

SECOND. That the collateral herewith pledged, including any and all additions thereto or substitutions therefor, together with any and all other securities 
and property in the possession of the holder (belonging to any of the parties liable hereon), whether pledged or left with the holders hereof for collection or safe¬ 
keeping, shall be held as one general collateral for the whole or any part of this, any or all obligations due, or hereafter to become due by the undersigned to the 
said holder. 

THIRD. That if default be made in any of the above agreements, this note and any and all other obligations and liabilities of the undersigned to the 
holder hereof may, at the option of the holder, become immediately due and payable as though they, any or all of them, had matured. 

FOURTH. Upon default in payment of the principal hereof or interest thereon, as herein provided, or upon the non-performance by the undersigned of 
any of the agreements herein contained, or in the event of an application for the appointment of a receiver, filing of a petition in bankruptcy, or a general assign¬ 
ment by or against the undersigned or any party liable hereon, or of any other act ot insolvency however indirect, the holder hereof is authorized and empowered at 
its option, with or without notice, to sell at public or private sale, or on the stock exchange and deliver to the purchaser thereof the whole or any part of said col¬ 
lateral and any additions thereto or substitutions therefor, free of all trusts and and the proceeds of such sale to be applied to the payment of this, and any 

and all obligations due, or which may become due, by the undersigned to the holder, with interest, after deducting all legal and other costs of collection, sale and 
delivery. Should the holder hereof take any proceeding with respect to the collection of this note, or the holding or sale of said collateral, or any part thereof, the 
said holder shall be paid such additional costs and expenses as may be caused thereby, including reasonable counsel fees. 

Upon any sale by virtue hereof, the holder may purchase the whole or any part of the aforesaid collateral discharged from any right of redemption, which 
is hereby expressly waived and released. 

FIFTH. Upon the failure to comply with any of the agreements herein set forth, the holder may, at his option, appropriate and apply to the payment of 
this note, or any other direct or contingent obligations or liabilities of the undersigned to said holder, whether now existing or hereafter arising, any and all 
moneys in the hands of said holder on deposit or otherwise to the credit of, or belonging to the undersigned, whether this note or any other of said obligations or 
liabilities are due or not. 

i SIXTH. To r em ai n personally liable for any deficiency in the collateral security for the payment of this note and any and all obligations of the under¬ 
signed and to pay reasonable counsel fees and costs incurred by the holder in connection therewith, waiving any benefit, exemptions or privileges under any law 
now or hereafter to be in force. 


No. ...84120 


(Signed ) . 

Address 


John E. H a rri s. 

2520 - 12th St. 


71 


Oct. la 


























Addition to Record per Stipulation of Coonsel 


IN THE ! 

| 

Court of Appeals of the District of Columbia 


Appeal No. 5442. 

Niagara Metal Weather Strip Company, Appellant, 

vs. 

i 

Valley Vista Apartment House Company, Incorporated, 
and North Capitol Savings Bank, Appellees. 


Stipulation to Enlarge the Record . ! 

i 

It is hereby stipulated and agreed by and between the 
Niagara Metal Weather Strip Company, appellenjt, and the 
Valley Vista Apartment House Company, Incorporated, 
and the North Capitol Savings Bank, appellees herein, 
through their counsel of record that the following paper 
is and shall become a part of the record on Appeal in the 
above entitled cause: 

1. That the attachment was levied on the Valley Vista 

Apartment House Company Incorporated on the 7th day 
of June, 1928. j 

2. That the attachment against the Valley Vista Apart¬ 
ment House Company Incorporated served on June 7, 1928 
and returned on June 12, 1928 had in it the following in¬ 
terrogatories and answers: 

i 

Interrogatories. 

1. Were you at the time of the service of th£ writ of 
attachment, served herewith, or have you beenj between 
the time of such service and the filing of your answer to 
this interrogatory, indebted to the defendant? ii: so, how, 
and in what amount? 

Answer. No. 

2. Had you, at the time of the service of the vrrit of at¬ 
tachment, served herewith, or have you had, between the 
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time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the de¬ 
fendant in your possession or charge? If so, what? 

Answer. No. 

3. That the attachment against the North Capitol Sav¬ 
ings Bank served on May 29, 1928, and returned on June 
22, 1928, had in it the following interrogatories and an¬ 
swers. 

Interrogatories. 

1st. Were vou at the time of the service of the writ of 
attachment, served herewith, or have you been, between 
the time of such service and the filing of your answer to 
this interrogatory, indebted to the defendant? If so, how, 
and in what amount? 

Answer. No. 

2nd. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the de¬ 
fendant in your possession or charge? If so, what? 

Answer. Balance Loan $3,724.00 secured by 2nd trust 
notes of face value of about $4,700.00. 

ARTHUR G. LAMBERT, 
ARTHUR G. LAMBERT, 
WALTER J. CASEY, 

WALTER J. CASEY, 

GEORGE L. HART, Jr., 
GEORGE L. HART, Jr., 

Attorneys for Appellant. 
MILTON D. CAMPBELL, 
MILTON D. CAMPBELL, 

Attorney for Appellees. 

[Endorsed:] No. 5442. The Niagara Metal Weather 
Strip Company, Appellant, vs. Valley Vista Apartment 
House Company, Incorporated, and the North Capitol 
Savings Bank, Appellees. Addition to record per stipula¬ 
tion of counsel. Arthur G. Lambert, George L. Hart, Jr., 
Attorney- and Counsellor- at Law, Munsey Building, 
Washington, D. C. Court of Appeals, District of Colum¬ 
bia. Filed Oct. 16, 1931. Henry W. Hodges, Clerk. 
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IN THE 

Court of Appeals, district of Columbia 


No. 5442. 


Niagara Metal Weather Strip Company, 

A Corporation, Appellant, 

vs. 

The Valley Vista Apartment House Company, In¬ 
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Savings Bank, Garnishee. 
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George L. Hart, Jr. 

Attorneys for Appellant. 
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IN THE ; 


Court of appeals, Btstnct of Cofamfcta 


No. 5442. 


Niagara Metal Weather Strip Company, j 
A Corporation, Appellant, 

i 

i 

vs. | 

The Valley Vista Apartment House Company^ In¬ 
corporated, Garnishee, and The North Capitol 
Savings Bank, Garnishee. 


STATEMENT OF THE CASE. 

l 

This case arose out of a suit by the Niagara Metal 
Weather Strip Company against John E. Harris 
wherein judgment in the sum of One Thousand Six 
Hundred and Ninety-Nine Dollars and Forty-Four 
Cents ($1,699.44) with interest from March 1, 1928^ and 
costs was obtained by the plaintiff against the defen¬ 
dant. On June 7, 1928, and May 29, 1928, attachments 
were levied against credits belonging to the defendant 
Harris in the hands of the Valley Vista Apartment 
House Company and the North Capitol Savings Bank, 
and by its return the Valley Vista Apartment House 
Company stated that it had no credits in its hands 

i 

i 

i 

i 
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belonging to Harris, and the North Capitol Savings 
Bank stated that it had no credits but that they were 
holding Four Thousand Seven Hundred Dollars 
($4,700.00) in second trust notes of the Valley Vista 
Apartment House Incorporated, as security for loans 
made to Harris in the total sum of Three Thousand 
Seven Hundred and Twenty-Four Dollars ($3,724.00). 
Thereafter, pursuant to the plaintiffs motion, an oral 
examination of the garnishees, the Valley Vista 
Apartment House Company and the North Capitol 
Savings Bank, Was had and it was conceded that on 
the 29th day of May, 1928, Harris had a credit in 
his checking account at the North Capitol Savings 
Bank in the sum of Fortv-Eight Dollars and One 
Cent ($48.01) which the bank had failed to disclose 
in its return. The same was condemned in the hands 


of the bank towards satisfaction of the plaintiffs re¬ 
covery herein. (R. 2) Thereafter issue was joined 
between the plaintiff and the Valley Vista Apartment 
House Company and the North Capitol Savings Bank 
on their answers to the garnishments. On the sixth 
day of February A.D., 1931, this case came on to be 
heard by stipulation before the court without a jury 
and on the 21st day of April, 1931, the court filed its 
findings of fact and caused judgment to be entered 
for the plaintiff in the sum of Three Hundred and 
Thirty-One Dollars ($331.00) with interest from the 
29th day of May, 1928, together with costs. (R. 5) 
From this judgment the plaintiff now appeals to this 
court. 


The questions presented by this appeal are raised 
by the exceptions noted by the appellant to the re¬ 
fusal of the court below, on the facts found, to enter 
judgment against the Valley Vista Apartment House 
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Company in the sum of $1,651.43 and the refusal of 
the Court below, on the facts found, to enter 'judg¬ 
ment against the North Capitol Savings Bank in the 
sum of Three Hundred Dollars ($300.00). (K. 15) 

John E. Harris the original defendant below en¬ 
tered into two contracts with the Valley Vista Apart¬ 
ment House Company, Incorporated, through its 
President William S. Philips, agreeing thereby to 
install screens and weather stripping in the Valley 
Vista Apartment House property for the sukn of 
Four Thousand Six Hundred and Eighty-Five! Dol¬ 
lars ($4,6S5.00), to be paid in cash. (R. 10) ; The 
agreement, which was not in writing, provided for 
payments in cash to Harris as the work progressed. 
As installments became due under the terms of the 
contract, Harris called on the Valley Vista Apart¬ 
ment House Company, Incorporated, for the payment 
of these sums but the Valley Vista Apartment House 
Company, Incorporated, neglected and refused to 
make these payments, except that the said conipany 
did at one time make a payment to Harris amounting 
to Six Hundred and Fifty-Seven Dollars ($657.00). 
(R. 11) This payment made by the Valley Vista 
Apartment House Company, Incorporated, to I^arris 
was inadequate for Harris to meet his payroll and 
other expenses and it became necessary for Harris 
to raise money to meet said expenses in order for 
him to carry out his contract with Valiev Vista 
Apartment House Company, Incorporated. The pres¬ 
ident of the Valley Vista Apartment House Company, 
Incorporated, recommended to the North Capitol Sav¬ 
ings Bank that it loan certain sums to Harris.; On 
February 25, 1928, the bank loaned to Harris Four 
Hundred Dollars ($400.00) without making any agree- 
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ment with Harris for Security and Harris gave to 
the bank his promissory note which was unsecured in 
form as well as in fact (R. 10), in the amount of the 
loan, said note bearing interest at Six per cent (6%) 
per annum. Thereafter, from that time to the time 
of the attachments, the bank made additional loans 
to Harris without making any arrangement with 
Harris for collateral and Harris gave to the bank his 
unsecured personal note in each instance, and agreed 
to repay the same with interest at Six per cent (6% ) 
per annum. 

On May 29, 1928, the weather stripping had been 
completely installed and the screen work substan¬ 
tially completed. On this date Harris’ indebtedness 
to the North Capitol Savings Bank, including interest 
on sums borrowed, amounted to Three Thousand 
Seven Hundred and Twenty-Four Dollars ($3,724.00) 
which sum was represented by Harris’ personal notes 
held by the bank, which were unsecured in form and 
if any security had been pledged to secure their pay¬ 
ment the arrangement was without Harris’ knowl¬ 
edge or authority. At sometime after February 25, 
1928, and prior to May 29, 1928, the Valley Vista 
Apartment House Company, Incorporated, without 
the knowledge or consent of Harris, deposited with 
the North Capitol Savings B'ank as collateral security 
for the Bank’s loans to Harris, second trust notes on 
the Valley Vista Apartment House property in the 
total sum of Four Thousand Seven Hundred Dollars 
($4,700.00). 

On the 4th of August, 192S, after the credits belong¬ 
ing to Harris in the hands of the North Capitol Sav¬ 
ings Bank had been attached and while these proceed¬ 
ings were pending and before the attachments had 
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been released, the North Capitol Savings Bank lent 
Harris Three Hundred Dollars ($300.00) and took in 
return his promissory note, unsecured in form] On 
the 20th of August, 1928, Harris gave his personal 
note, of a secured form, to the bank in the amount of 
Three Thousand Seven Hundred and Sixty-One! Dol¬ 
lars and Eighty-Eight Cents ($3,761.88). This! note 
was collateral in form and contained the words! “all 
collateral held”, and was the first note made by 
Harris in this form or to contain these words] and 
represented principal and interest on all loans made 
by the bank since the first loan on February |25th, 
192S, to Harris with the exception of the Three Hun¬ 
dred Dollar ($300.00) loan made August 4th, !1928, 
which was represented by another note not then! due. 
These notes fell due September 4th, 1928, and October 
19th, 1928, respectively and were not paid by Harris 
at maturity, whereupon the bank foreclosed oil the 
second trust notes, which had been deposited without 
Harris ’ knowledge or consent, as collateral security 
by the Valley Vista Apartment House Company, In¬ 
corporated, for the loan to Harris, and satisfied Har¬ 
ris’ notes from the proceeds realized from the! sale 
of the second trust notes. 

i 

ASSIGNMENTS OF ERROR. 

The Court below Erred: j 

1. In holding on .the facts found by the Court : that 
the loans to Harris by the North Capitol Sayings 
Bank amounted as between Harris and the Valley 
Vista Apartment House Company, Incorporated to a 
payment pro tanto of what he had earned under his 
contracts. 

2. In holding on the facts found by the Court that 


i 

j 
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Harris was paid for his work on the Valley Vista 
Apartment House Company’s, Incorporated property, 
except for the sum of Three Hundred and Thirty- 
One Dollars ($331.00) by the money which he actu¬ 
ally received as loans from the North Capital Sav¬ 
ings Bank plus 'the sum of Six Hundred and Fifty- 
Seven Dollars ($657.00) received direct from the 
Valley Vista Apartment House Company, Incorpo¬ 
rated. 

3. In holding on the facts found that as between 
Harris and the Valley Vista Apartment House Com¬ 
pany, Incorporated, that the moneys received by Har¬ 
ris from the North Capitol Savings Bank were pay¬ 
ments pro tanto of the money due Harris for work 
done on Valley Vista Apartment House Incorpo¬ 
rated’s property and at the same time as between 
Harris and the North Capitol Savings Bank the same 
moneys were loans to Harris from the Bank which 
he was obliged to repay. 

4. In holding on the facts found by the Court that 
the North Capitol Savings Bank was not indebted to 
Harris at the time of the service of the garnishment 
upon that institution. 

5. In holding on the facts found by the Court that 

the balance in Harris’ checking account at the North 

Capitol Savings Bank on May 29, 1928, was not to be 

held bv virtue of the Attachment levied on the North 
* 

Capitol Savings Bank on the above named date. 

6. In failing to hold on the facts found by the 
Court, that the North Capitol Savings Bank was not 
liable to the plaintiff for the additional moneys ad¬ 
vanced him after May 29, 1928, and prior to the dis¬ 
charge of the attachment. 

7. In not entering Judgment in accord with the 
“Findings of Fact.” 
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ARGUMENT. 


The assignments of error, seven in number, may be 
grouped for the purpose of argument in two classes. 

1. Assignments No. 1 to No. 3 inclusive and assign¬ 
ment No. 7; 

2. Assignments No. 4 and No. 5 and assignment 
No. 7. 

i 

L | 

The question involved is: If a debtor recommends 
to a bank that the bank loan a sum of money to his 
creditor which the bank does, taking in return the 
creditor’s personal interest bearing promissory note 
for the amount of the loan, and the debtor either 
before the loan was made or later deposits with the 
bank collateral security for the debt owed the bank 
by the debtor’s creditor, without the knowledge or 
consent of the creditor, which security is later,;upon 
default in payment of the note, sold to satisfy the 
said debt due the bank by the debtor’s creditor,: does 
this constitute a payment by the debtor of hisj debt 
to his creditor to the extent of the amounts loaned 
the creditor by the bank? The appellant contends 
that this does not constitute such a payment. 

Let us examine the transaction in its early stages. 
Mr. Philips, the President of the appellee corpora¬ 
tion, the Valley Vista Apartment House Company, 
Incorporated, recommends to the bank that it make a 
loan to Harris and this loan is made, the bank taking 
Harris’ personal unsecured promissory note in re¬ 
turn for the loan. What is the nature of this trans¬ 
action? A loan by the bank to Harris, nothing more. 
Harris has borrowed a sum from the bank and Harris 
now owes the bank this sum as evidenced by his 


i 
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promissory note executed to the order of the bank. 
Harris has not been paid one cent by virtue of the 
Valley Vista Apartment House Company’s Incorpo¬ 
rated arrangement with the bank. Harris has ob¬ 
ligated himself to repay to the bank each dollar he 

has borrowed from it with interest. If the Valiev 

* 

Vista Apartment House Company, Incorporated, en¬ 
tered into any arrangement with the bank to secure 
Harris’ loan, Harris was unaware of it and never 
learned of any such contention until after the attach¬ 
ments had been levied. 

It might be well at this point to inquire into the 
meaning of payment, to set out the necessary requi¬ 
sites which constitute a payment. The Court of Ap¬ 
peals of Missouri in the case of Union Biscuit Com¬ 
pany vs. Springfield Grocer Company, 143 Missouri 
App. 300, summarized the whole bod}’ of the law as 
to the meaning of payment and the necessary requi¬ 
sites to constitute a payment in the following terse 
and concise paragraph: 

“Payment, in its legal sense, has a well defined 
meaning, and to constitute payment, there must 
lx? (1) a delivery; (2) by the debtor or his rep¬ 
resentative; (3) To the creditor or his represen¬ 
tative; (4) of money or something accepted by 
the creditor as the equivalent thereof; (5) with 
the intention on the part of the debtor to pay 
the debt in whole or in part; (6) and accepted 
as payment by the creditor.” 

That this definition expresses the great body of law 
relative to payment is undoubted. The cases are 
legion which hold that in the absence of any one of 
the six elements above set forth there can be no pay- 
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ment. In the case at bar two necessary elements, 
numbered above as live and six, are utterly lacking. 
The action of the Bank in accepting Harris ’ inotes 
for the money which it turned over to Harris* and 
the frequent renewals of these notes for principal 
and interest which were accepted by the bank is 
thoroughly inconsistent with any intention oh the 
part of Harris, the Valley Vista Apartment House 
Company, Incorporated, or the bank, that this trans¬ 
action should constitute a payment. In addition to 
the intent of the parties as evidenced by this action 
we have the finding of the Lower Court that Harris 
never agreed to nor accepted payment in this man¬ 
ner. We may well ask, “If we pay our creditor our 
debt to him, do we demand of him and receive his 
promissory note in the amount of the supposedj pay¬ 
ment *” | 

j 

Union Biscuit Company vs. Springfield Grocer 
Company, 143 Missouri Appeals 300 

Cronston vs. West Coast Life Insurance Com¬ 
pany, 63 Oregon 427 

Bartholomew vs. Emerson Brantingham Ipiple- 
ment Co., 68 Colorado 244 j 

| 

Let us progress further into the transaction. \ 
From time to time thereafter, Harris borrows ad¬ 
ditional sums from the bank and makes additional 
interest bearing notes to the order of the bank! for 
the amount of the loans. When the notes fall due 
the bank calls upon Harris to pay them anc^ he, 
being unable to pay them, executes renewal notes to 
the order of the bank for the amount of the princi¬ 
pal and accrued interest on the matured notes, j In 
the meantime, the Valley Vista Apartment House 

i 

j 

i 


! 



10 


Company, Incorporated either before or after the 
execution of the notes and without the knowledge or 
consent of Harris, deposited with the bank certain 
second trust notes as collateral security for Harris’ 
indebtedness to the bank as evidenced by the notes 
which he executed to the bank. Later, upon default 
in payment of the renewal notes executed by Har¬ 
ris, the bank sells the collateral second trust notes 
deposited by the Valley Vista Apartment Company, 
Incorporated and applies the proceeds from the sale 
of these notes to Harris’ indebtedness to the bank. 
It is the depositing of these second trust notes as. 
collateral security for Harris’ indebtedness and their 


later sale to satisfy this indebtedness that the Valley 

•> •> 

Vista Apartment House Company, Incorporated, con¬ 
tends constitutes a payment by it to Harris of the 
amount of the indebtedness. This contention is con¬ 
trary to the fundamental principle that a creditor 
has the undeniable right to dispose of his property, 
his credits, his choses in action as he sees tit, aind, 
a debtor can dispose of funds which he owes to the 

creditor only to the creditor or as the creditor mav 
* + 

direct. Wherever the question has arisen, the courts 
have, without exception, held that payment by a 
debtor to one to whom his creditor is indebted will 
not operate as a payment to the creditor in the ab¬ 
sence of the consent or authorization of the creditor. 
And there we cite: 


21 R. C. L. 34 
48 Corpus Juris, 589-591 
Feder vs. Ervin (Tenn.) 38 S. W. 446, 36 
L. R. A. 335 

Bedford Belt R. Ry. Co., vs. Burke, 13 In¬ 
diana Apps. 35 
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Duncan vs. Moran, 163 Mass. 495 j 

Boyer vs. Doseher, N. Y. 139 Appellate Divi¬ 
sion 324 | 

People vs. Deems, 92 Illinois 192 j 

In Bedford Belt Railway Company vs. I^urke, 

supra, the Indiana Court of Appeals held that ■ even 

when a bank, at the instance and request of the 

debtor, but without the knowledge or consent of the 

creditor, credits creditor’s checking account with the 

amount of the indebtedness owed bv the debtor to 

* 

the creditor and the creditor draws checks against 

the account so as to draw out the amount so credited, 

but was unaware of this deposit, that this did not 

constitute payment by the debtor to the creditor of 

the amount so credited by the bank and djrawn 

against bv the creditor. The decision bv the Indiana 

Court in this case is a well considered one and worthv 

* 

of special consideration in this jurisdiction. The de¬ 
cision there is applicable to the case at bar and I goes 
far beyond it. In the case at bar the execution by 
Harris of his promissory note in consideration of the 
bank’s loan to him is totallv inconsistent with! anv 

%> w 

theory of payment by the appellee through the bank 
to Harris. In the Indiana case the action of the bank 
in crediting the creditor’s account with the amount 
of the debtor’s indebtedness to him is consistent kvith 
the idea of payment by the bank for the debtor^ ex¬ 
cept that the creditor had no knowledge of and! did 
not consent to this method of payment. 

In the case at bar it is clear from the facts f(j>und 
by the Court that Harris never expressly authorized 
the Valley Vista Apartment House Company, Incor¬ 
porated, to pay him by furnishing the bank witiji se- 

| 

i 

i 

i 
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curitv for tlie loans. Also the evidence is overwhelm- 
ing that Harris never impliedly authorized the Valley 
Vista Apartment House Company, Incorporated, to 
furnish security for his loans or the bank to accept 
the same. The form of all notes prior to garnish¬ 
ment was the unsecured form. Harris promised to 
pay interest which is inconsistent with the idea that 
the bank acted as paymaster for the Valley Vista 
Apartment House Company, Incorporated. The bank 
even at the date of November 6, 1928, called upon 
Harris by letter for a payment of the principal and 
interest and never suggested that any security had 
been pledged which they would foreclose against in 
the event of further default. 

Nor is it possible that the facts of the case at bar 
constitute a novation. An essential element of a 
novation, it being a new contract and subject to the 
ordinary requirements of contracts, is the mutual 
consent and agreement of all the parties thereto and 
the Lower Court has specifically found that Harris 
did not consent to anv such agreement. There are 
other obvious reasons why this could not be a nova¬ 
tion between the bank and Harris, but the lack of 
consent by Harris to any such agreement makes un¬ 
necessary the recital of these reasons. 

The appellant respectfully submits that the facts 
found by the Lower Court did not constitute a pay¬ 
ment by the Valley Vista Apartment House Com¬ 
pany, Incorporated, to Harris to the extent of the 
amounts loaned to Harris by the Bank or to any 
other extent except the amount of Six Hundred Fifty- 
Seven Dollars ($657.00) which was paid to Harris in 
cash by the Valley Vista Apartment House Com¬ 
pany, Incorporated. Appellant contends that at the 
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time of the garnishment the Valley Vista Apartment 
House Company, Incorporated, was indebted to Har¬ 
ris in the sum of Four Thousand and Twenty-Eight 
Dollars ($4,028.00) which is arrived at by taking 
the sum agreed to be paid Harris, namely Four 
Thousand Six Hundred and Eighty-Five Dollars 
($4,685.00) and subtracting the sum of Six Hundred 
and Fifty-seven Dollars ($657.00) that was paid in 
cash by Valley Vista Apartment House Company, 
Incorporated, to Harris and that on the facts f0und 
by the Court, Judgment should have been entered 
against the Valley Vista Apartment House Company, 
Incorporated in the sum of One Thousand Six Hun¬ 
dred and Fifty-One Dollars and Forty-Three Cents 
($1,651.43) with interest from March 1, 1928, and 
costs. This sum is arrived at by crediting the Judg¬ 
ment secured by the appellant vs. Harris with j the 
Forty-Eight Dollars and One Cent ($48.01) awarded 
the appellant at the oral hearing of the garnishees 
July 9, 1928, which was paid by the bank. And the 
appellant respectfully submits that the case should 
be reversed and the Lower Court required to enter 
Judgment for Appellant vs. the Valley Vista Apart¬ 
ment. House Company, Incorporated, in the sum of 
One Thousand Six Hundred and Fifty-One Dollars 
and Forty-Three Cents ($1,651.43) with interest from 
the first dav of March, 1928, and costs. 


II. 


Assignment of Error No. 4: 

i 

In holding on the facts found by the Court that the 
North Capitol Savings Bank was not indebted to 
Harris at the time of the service of the garnishment 
upon that institution. 

j 

i 

i 


j 

i 
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Assignment of Error No. 5. 

In holding on the facts found by the Court that the 
balance in Harris Checking account at the North 
Capitol Savings Bank on May 29, 1928, was not to 
be held by virtue of the attachment levied on the 
North Capitol Savings Bank on the above named 
date. 

Tlie question is: 11‘ a garnishee bank at the time 
a garnishment is served owes a credit to the prin¬ 
cipal debtor by reason of money belonging to the 
principal debtor on deposit in the bank and the bank 
also hold the principal debtor’s unmatured note 
in an amount in excess of the credit owed the prin¬ 
cipal debtor by the bank can the bank in a garnish¬ 
ment proceedings set-olf its unmatured claim against 
the claim of the garnishor i 

The bank could not have prevented the principal 
debtor from withdrawing this sum before the ma- 
turitv of the notes held bv the bank. Being unable 
to prevent a voluntary assigunent of the principal 
debtor’s funds, is not the bank equally powerless to 
prevent an involuntary assignment by operation of 
law f 

Until the notes matured the bank could maintain 
no action against Harris on the notes, hence it fol¬ 
lows that until the notes matured the bank could 
maintain no action against the garnishor by way of 
set-off. 

Wunderlich vs. Merchants National Bank, 105 
Minnesota 468; 124 N. W. 223 
Note 27 L. R. A. (N. S.) 811 
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Relative to this same point it is to be remembered 
that on July 9, 1928, the Court found, after an oral 
examination of the garnishees, that at the j time 
of the service of the garnishment on the North Capi¬ 
tol Savings Bank, that the said bank was indebted 
to Harris, by reason of funds deposited in his check¬ 
ing account, in the amount of Forty-Eight Dollars 
and One Cent ($48.01) and the Court gave judgment 
in favor of the appellant against the bank ill the 
sum of Forty-Eight Dollars and One Cent ($4;8.01) 
which judgment was paid and satisfied by the JjTorth 
Capitol Savings Bank. This decision of the Court 
was accepted by the parties insofar as it related to 
the said bank account and no exceptions were taken 
to the decision nor was any effort made by counsel 
for the North Capitol Savings Bank to have this de¬ 
cision reconsidered. Thereafter on September^ 28, 
1928, appellant, feeling entitled to a further satisfac¬ 
tion of its claim by virtue of the attachment, joined 
issue with the garnishee, the North Capitol Sayings 
Bank, the point at issue and the only point at }ssue 
being whether or not the North Capitol Savings Bank 
was indebteded to Harris at the time of appellant’s 

i 

attachment in a sum greater than Forty-eight 
Dollars and One Cent ($48.01). This issue camp on 
for hearing on the 6th day of February, A.D., 1931, 
and on April 21, 1931, the Court decided that at| the 
time the attachment was served the North Capitol 
Savings Bank was not indebted to Harris in iany 
sum greater than Forty-Eight Dollars and One Cent 
($48.01), nor in the sum of Forty-Eight Dollars land 
One Cent ($48.01) and that the appellant was not 
entitled to retain this sum, though the Court did! not 
enter judgment against appellant in this amount.; It 
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is submitted that the question of whether the North 
Capitol Savings Bank was indebted to Harris in the 
amount of Harris’ deposits in the bank at the time 
the attachment was served had been decided at the 
oral examination of the garnishees on July 9, 1928, 
and this decision not having been excepted to nor 
objected to was not before the Court at the hearing 
on February 6, 1931, and the Court had no jurisdic¬ 
tion over the matter and the conclusions of the Court 
on this point should be void and of no effect. 

Arthur G. Lambert, 
Walter J. Casey, 

George L. Hart, Jr. 

Attorneys for Appellant . 






COURT OF APPEALS 
DISTRICT OF COLUMBIA 
_ Jr ? L, S. D 


IN THE 


MOV *30 1831 


Court of Appeals;, Si^trtct of Columbia 


No. 5442. 


Niagara Metal AYeather Strip Company, a Corpo¬ 
ration, Appellant, 

vs. 


The A r alley Vista Apartment House Company, In¬ 
corporated, Garnishee, and The North Capitol 
Savings Bank, Garnishee. 


Milton D. Campbell, 

Attorney for Garnishees. 


Press of Byron S. Adams, Washington, D. C. 




IN THE 
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Niagara Metal Weather Strip Company, a Corpo¬ 
ration, Appellant , j 

vs. 

The Valley Vista Apartment House Company!, In¬ 
corporated, Garnishee, and The North Capitol 
Sayings Bank, Garnishee. j 


STATEMENT OF THE CASE. 

i 

John E. Harris, the original defendant below, 
entered into oral contracts with Valley Vista Apart¬ 
ment House Company, a corporation, through Wil¬ 
liam S. Phillips, its President, to install screensj and 
weather stripping in Valley Vista Apartment House 
for the sum of Forty-six hundred and eighty-five 
($4,685.00) Dollars. 

At the time Harris submitted an estimate to Phil¬ 
lips, Phillips asked him if he would accept second 
trust bonds secured on Valley Vista Apartment House 
in part payment for his work. Harris replied jthat 
he could not accept the bonds in part payment as he 
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would need the money to carry on the work. Phillips 
told him that he had arranged with Mr. Michael, who 
was Treasurer of Valley Vista Apartment House 
Company, and President of North Capitol Savings 
Bank, to have the Bank loan Harris money on the 
bonds and Harris then said “All right, just so I get 
the money, I don’t care where it comes from.” 

A number of subcontractors working on the Valley 
Vista Apartment House took second trust bonds on 
the Apartment House either in full or part payment 
for their work, and the bonds so taken were held by 
the North Capitol Savings Bank as collateral security 
for loans made the subcontractors. 

Prior to the time when Phillips and Harris dis¬ 
cussed the question of Harris taking second trust 
bonds in part payment for his work, Mr. Phillips had 
arranged through Mr. Michael to have North Capitol 
Savings Bank loan Harris money on the bonds. 

Thereafter the Apartment House Company paid 
Harris Six Hundred Fifty Seven ($657.00) Dollars 
on account and on February 25, 1928, Phillips took 
Harris to North Capitol Savings Bank and intro¬ 
duced him to Mr. Michael, told Mr. Michael That 
Harris was doing the screen and weather stripping 
on Valley Vista Apartment House job and wanted to 
borrow some money. As he had previously arranged 
with Mr. Michael to put the bonds up as collateral 
security for money loaned Harris by the Bank, and 
nothing was said about security at that time. 

Four Hundred ($400.00) Dollars was loaned Harris 
on that occasion and thereafter as the work pro¬ 
gressed Phillips would advise Mr. Michael as to how 
much additional money it would be safe to loan 
Harris. 
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i 
| 

Oil May 29, 1928, attachments were levied against 
credits belonging- to Harris in the hands of Valley 
Vista Apartment House Company and North Capitol 
Savings Bank. At that time Harris owed Jsorth 
Capitol Savings Bank Three Thousand Six Hundred 
Ninety-seven ($3,697.00) Dollars for money loaned 
him by the bank on Forty Seven Hundred ($4,700.00) 
Dollars in second trust bonds put up as collateral 
security by Valley Vista Apartment House Company. 
At that time the weather stripping was substantially 
completed, but three screen doors had to be de¬ 
livered and hung and some of the screens had ito be 
adjusted and painted. 

Answering interrogatories served coincident with 
the attachments Valley Vista Apartment House Com¬ 
pany stated that it had no credits in its hands belong¬ 
ing to Harris and North Capitol Savings Bank an¬ 
swered “ Balance loan $3,724.00 secured by second 
trust notes of face value of about $4,700.00. j 

On July 5th, 1928, pursuant to plaintiff’s motion 
the said garnishees were examined orally in Coiirt. 

On August 4tli, 1928, all of the work had jbeen 
completed by Harris in accordance with the terms of 
his contracts with Valley Vista Apartment House 
Company and on that date, North Capitol Sayings 
Bank loaned Harris an additional sum of Three 
Hundred ($300.00) Dollars. j 

On August 20, 1928, Harris incorporated all of 
the notes he had given North Capitol Savings Bank 
into one note for $3,761.SS. This note w^as collateral 
in form and contained the contract under winch the 
collateral w r as held. 

Thereafter, North Capitol Savings Bank foreclosed 
on the collateral for non-payment of the notej and 
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the collateral brought sufficient to pay the note and 
no more. 

ARGUMENT. 

ASSIGNMENTS OF ERROR NO. 1 TO NO. 3, IN¬ 
CLUSIVE! AND ASSIGNMENT NO. 7. 

Counsel for appellant have elected in their brief 

(page 7) to discuss in reference to assignments 1 to 

3 inclusive, and assignment No. 7, the bare question: 

if a debtor voluntarily, without the knowledge or 

consent of the creditor, puts up collateral security 

for a loan made bv a bank to the creditor on the 

* 

debtor’s recommendation, which collateral is later 
sold to satisfy the debt due the bank, does this con¬ 
stitute a payment by the debtor to his creditor of 

the amount loaned the creditor bv the bank. We 

•/ 

shall not, however, confine ourselves to this narrow 
question but will endeavor to discuss all the points 
involved in the case. 

We believe that while the Court below did not 
take so narrow a view of the evidence introduced 
at the trial as the view taken by the counsel for the 
appellant, nevertheless, we believe that the Court mis¬ 
interpreted the evidence in holding that the second 
trust bonds were never accepted by Harris in part 
payment for the work done by him under his con¬ 
tracts with the Apartment House Company. 

Phillips testified that before asking Harris if he 
would accept the bonds in part payment for his 
work, he had arranged with Mr. Michael, who was 
Treasurer of the Apartment House Company and 
President of North Capitol Savings Bank, to have 
the Bank loan Harris money on the bonds. That 
when he asked Harris if lie would accept the bonds 
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in part payment for his work Harris said that he 
could not accept them as he would need the money to 
carry on the work. However, when he told jHafrris 
that he had arranged with Mr. Michael to loan him 
money on the bonds Harris said, “All right, just so I 
get the money I don’t care where it comes from.” 
That thereafter he took Harris to the Bank,! intro- 
duced him to Mr. Michael, told Mr. Michael that 

i. 

Harris was doing the screening and weather stripping 
on Valley Vista Apartment House job and that 
Harris wanted to borrow some money. j 

Mr. Michael testified that Phillips arranged with 
him to loan Harris money on $4,700.00 in bonds and 
that in February, 1928, Phillips and Harris |called 
on him at the Bank and that on that occasion the 
Bank loaned Harris $400.00. That he kept himself 
advised as to the progress of the work and arranged 
with North Capitol Savings Bank to loan Harris ad¬ 
ditional sums from time to time. 

If there is anv doubt that Harris bv his statement 

* •/ 

to Phillips, “All right, just so I get the moijey, I 
don’t care where it comes from”, intended to ac¬ 
cept the bonds in part payment of his bill, it $eems 
to us that such doubt would be dispelled by the un¬ 
disputed fact that on August 20, 1928, Harris incor¬ 
porated all of his notes in one note for $3,761.88, 
which note was collateral in form and contained the 
contract under which the collateral was held, j The 
note did not describe the collateral except as “all col. 
held”. The evidence shows, however, that the Bank 
held no collateral for Harris’ obligations except the 
Valley Vista Bonds. j 

The signing of the above-mentioned collateral I note 
was, we believe, a ratification of the act of the Apart- 
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ment House Company in putting* the bonds up as 
collateral security for his loans. The effect of this 
ratification was as was said in Kenan v. Holloivay, 16 
Ala. 53, “to warrant the implication of a previous 
request .’ 9 

In the ease of Neely v. Jones et al., 16 W. Ya. 625, 
the Court said: 

“And it has been said that the payment of a 
debt by a stranger without the authority ex- 
pressed or implied of the debtor is no discharge 
of the debt, unless the payment is in some man¬ 
ner ratified, by the debtor, but whenever ratified 
it will relate back to the date of the payment, 
and have the same effect as if it had been ex¬ 
pressly authorized by the debtor, and therefore 
it may be ratified even after suit is brought upon 

It is immaterial that the ratification came after the 
attachment, for the effect of the ratification was not 
to deprive the attaching creditor of something that 
he had lawfully acquired through the attachment but 
•simply to .show that the bonds had been deposited 
with the bank as security with the knowledge and 
consent of Harris. 

AN ATTACHING CREDITOR CANNOT RECOV¬ 
ER FROM GARNISHEE IF DEFENDANT 
COULD NOT RECOVER. 

We think it is settled law that an attaching credi¬ 
tor cannot recover from a garnishee if the defendant 
could not. An attaching creditor can acquire no 
greater rights against a garnishee than the defendant 
had. Any defenses which a garnishee could set up in 
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a suit by the defendant could be set up against the 
plaintiff, in an attachment proceeding. 

In the case of McDermott vs. Donegcm, 44 M6. 85, 
the Court said: 

i 

“The plaintiff seeks to recover a debt alleged 
to be due from the garnishee to the Packett Com¬ 
pany. He proposes to succeed to the rights of 
the Company and whatever would defeat the 
Company in a suit in its favor to recover the 
alleged balance will also be fatal to a recovery in 
this proceeding.’’ 

j 

The garnishee is entitled to every defense \Hiich 
he could set up against the debtor. 

| 

Slicedy v. Second National Bank, 62 Mo. 17. 

Ellison v. Tuttle, 26 Texas 283. 

Bussell v. Hinton, 5 N. C. (Murpliey’s) 468. 

j 

IF HARRIS DID NOT ACCEPT BONDS AS PART 
PAYMENT ON HIS BILL THEY WERE PUT 
UP AS SECURITY UNDER A MISTAKE OF 
FACT. 

We think it quite clear from the evidence that the 
officials of the Apartment House Company put! the 
bonds up as security for money loaned Harris by the 
Bank in the belief that Harris had accepted 
them as part payment on account of his work. 
If Harris had a different understanding, then 
the bonds were put up as collateral security 
for his loans under a mistake of fact. If that 

i 

be true the question involved is: If the Apartment 
House Company under such a mistake of fact,; de¬ 
posited the bonds with the Bank as collateral security 
for money loaned Harris by the Bank, and Harris 


i 


i 


i 
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borrowed $3,697.00 on the collateral, and when the 
note Harris gave the bank for money so borrowed 
fell due he failed to pay it and the bank foreclosed on 
the collateral and reimbursed itself out of the pro¬ 
ceeds from the sale of the collateral, could Harris 
then sue the Apartment House Company and recover 
the amount of $3,697.00 which would be in effect re¬ 
quiring the Apartment House Company to pay the 
amount twice? We do not think that he could. On 
the other hand we believe that the Court would hold 
as was held by the Court below in the present case 
that the amount obtained from the bank would be 
payment pro tanto of what Harris had earned under 
his contracts. 

In the case of Prowinsky v. Second National Bank , 
49 App. D. C. 363, this Honorable Court held: 

“To the 1 general rule that one who pays money 
■to another under an honest mistake of fact, may, 
in the absence of any equitable defense, recover 
money so paid, there is no exception.” Citing 
Hibbs v . Beall, 41 App. D. C. 592. 

We think it equally true that where a debtor under 
an honest mistake of fact put up security to enable 
his creditor to borrow money, and the creditor did 
in fact borrow money on the security, the return of 
the security to the debtor would be a condition prece¬ 
dent to the right of the creditor to recover from the 
debtor the full amount of the debt, and unless the 
creditor was prepared to return to the debtor the 
security, his claim would be paid or diminished ac¬ 
cording to the amount of the security. 

In the case of Cock v. Chaney Admr., 14 Ala. 65, 
the Court said: 
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“Where a bill or note has been transferred as 
a conditional payment or collateral security^ its 
return is not necessary to enable the creditor to 
institute an action on the original demand, but if 
he transfers a note, thus held, .so that in legal 
presumption he has derived a benefit from it, 
then unless he regains it and have it ready, to 
deliver to the defendant, his recovery will be lim¬ 
ited or defeated according as the paper trans¬ 
ferred may be of less or greater amount than 
the debt intended to secure.’’ I 

i 

ASSIGNMENTS OF ERROR NOS. 4 AND 5. 

The evidence shows that at the time of the service 
of the attachment Harris had a balance of Forty-eight 
Dollars and One Cent ($48.01) in his account at North 
Capitol Savings Bank, but Harris owed North Capitol 
Savings Bank Thirty-seven Hundred and Twenty- 
four ($3,724.00). This amount was represented I by 
a number of notes. Had Harris drawn his check for 
Forty-eight Dollars and One Cent ($48.01) and the 

i 

Bank had refused to pay the check, Harris would 
have had to sue the Bank. The Bank could have iset 
off against his claim the unpaid notes of Harris sqme 
or all of which would have been past due. Further¬ 
more the signing of the collateral note by Harris! on 
August 20, showed that the notes of Harris and the 
collateral were at all times subject to the terms and 
conditions of the collateral note. 

ASSIGNMENT OF ERROR NO. 6. ! 

The Bank could only be liable to appellant ipr 
money advanced Harris after May 29, 1928, on the 
theoiry that Harris owned the collateral. But inas¬ 
much as the collateral was up as security for loans at 
the Bank the attaching creditor could acquire po 
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interest in it except by a bill in equity. If Harris 
owned the collateral lie acquired it in payment of the 
amount due him under his contracts with Valley Vista 
Apartment House Company, and, in that event, that 
Company could not be held for the sum of $331.00 
being the difference between the total amount Harris 
has already received and the contract price for the 
work. 

CONCLUSION. 

In conclusion, it is respectfully submitted, that the 
action of the Court below should be affirmed for the 
following reasons: 

1. John E. Harris actuallv received Thirty-six Hun- 
dred and Ninety-seven ($3,697.00) Dollars from 
North Capitol Savings Bank in the form of loans on 
collateral put up by Valley Vista Apartment House 
Company. In addition to this amount he received 
Six Hundred and Fifty-seven ($657.00) in cash from 
Valley Vista Apartment House Company. 

2. The action of Valley Vista Apartment House 
Company in putting up the collateral as security for 
said loans was ratified by Harris by his acceptance 
of the benefits therefrom and by his signing the col¬ 
lateral note. 

3. If Harris did not accept the bonds secured on 
Valley Vista Apartment House, in part payment of 
his bill, the collateral was put up under a mistake of 
fact, and the money borrowed on the collateral was 
payment pro tanto of the amount due him under his 
contracts. 

4. The full contract price of the work was Forty-six 
Hundred and Eighty-five ($4,685.00) Dollars. The 
Thirty-six Hundred and Ninety-seven ($3,697.00) re- 
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ceived from the Bank and the Six Hundred and Fifty- 
seven ($657.00) Dollars paid Harris in cash by the 
Company amounted to Forty-three Hundred j and 
Fifty-four ($4,354.00) Dollars and the Three Hundred 
and Thirty-one ($331.00) found by the Court below to 
be still due Harris would make the full contract $rice 
of Forty-six Hundred and Eighty-five ($4,685.00) Dol¬ 
lars. 

5. Regardless of the form of the transaction Harris 

has received the full amount called for by his 'con¬ 
tracts with the exception of Three Hundred Thirty- 
one ($331.00) Dollars. ! 

6. The appellant, as attaching creditor, has! no 
greater rights against the garnishees than Harris 
would have had in a suit for the contract price and 
Appellant should look to Harris for the price of ! the 
goods sold him. 

Milton D. Campbell, j 

Attorney for Garnishees. 
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